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CONDITIONS IN CONTRACTS IM- 
PLIED BY LAW. 





The general rule is that where there is 
a positive contract to do a thing nct in it- 
self unlawful the contractor must perform 
it or pay damages for not doing it, al- 
though, in consequence of unforeseen acci- 
dents, the performance of his contract has 
become unexpectedly burdensome or even 
impossible. 

To this general rule there are three ex- 
ceptions, which are laid down briefly in the 
case of Middlesex Water Company v. 
Knappmann-Whiting Company, 64 N. J. lL. 
240, 251, 45 Atl. 692, 49 L. R. A. 572, 81 
Am. St. Rep. 467, as follows: First, where 
the subsequent impossibility is imposed by 
law; secondly, where the continued exist- 
ence of something essential to the perform- 
ance is an implied condition of the con- 
tract; thirdly, in contracts for personal 
services in which there is generally the im- 
plied condition that the person who is to 
render the service is alive. 

The leading English case on the subject 
is that of Taylor v. Caldwell, 3 Best & 
Smith 826, decided by the Court of 
Queen’s Bench in 1863. In that case the 
defendants agreed to let the plaintiffs have 
the use of a music hall on four days, and 
previously thereto the hall was destroyed 
by fire without the fault of either party. 
The Court implied a condition, holding 
‘‘that the parties shall be excused in case, 
before breach, performance becomes im- 
possible from the perishing of the thing 
without the fault of the contractor.’’ 

Likewise, in the leading New York case 
of Stewart v. Stone, 127 N. Y. 500, where 
defendant agreed to deliver cheese and 
butter to plaintiff to be manufactured from 
milk supplied by the plaintiff in a particu- 
lar factory owned by defendant, and where 











the factory was later destroyed without 
defendant’s fault, the Court held that the 
defendant was by foree of the implied con- 
dition to which his contract was subject re- 
lieved from liability for the consequences of 
his failure to perform. 

In the recent case of Scialli v. Correale, 
117 Atl. 255, decided by the Court of Er- 
rors and Appeals of New Jersey, it ap- 
peared that the plaintiff contracted to sell 
the defendant certain grapes which were 
described in the contract as ‘‘ being part of 
the same grapes contracted to be purchased 
by the said party of the first part from one 
Antonio Pirone by agreement, dated March 
1, 1920, a copy of which said agreement is 
hereto annexed.’’ Plaintiff’s vendor, Pi- 
rone, failed to deliver the grapes to plain- 
tiff in aecordance with their contract, and 
plaintiff claimed that this relieved him 
from any obligation to make delivery of 
the grapes contracted to be sold by him to 
the defendant. The Court- upheld this eon- 
tention, and held that plaintiff was not 
liable to defendant for failure to supply 
the grapes, declaring ‘‘that, where the con- 
tinued existence of something essential to 
the performance is an implied condition of 
the contract, performance is excused.’’ 

The rule applied in these cases, stated in 
different language is this: Where, from the 
nature of the contract, it appears that the 
parties must, from the beginning, have 
known that it could not be fulfilled unless, 
when the time for the fulfillment of the 
contract arrived, some particular, specified 
thing continued to exist, so that when en- 
tering into the contract they must have con- 
templated such continued existence as the 
foundation of what was to be done. 


Contrary to the general rule is the case 
of Imbeschied v. Lerner, 135 N. E. 219, de- 
cided by the Supreme Judicial Court of 
Massachusetts, and referred to in 95 C. L. 
J. 40. This was an action for rent of prem- 
ises leased for the purpose of carrying on 
the liquor business, and the defense was 
that the lessee was relieved from liability 
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for rent by the Eighteenth Amendment. 
The Court held against this contention, de- 
claring that, ‘‘We cannot doubt that the 
defendant is liable upon his covenant to 
pay rent, notwithstanding the adoption and 
ratification of the Eighteenth Amendmeni 
during the term of the lease.’’ 


There is a very interesting article on the 
effect of the adoption of Prohibition upon 


liquor leases, by W. W. Thornton, in 94 C.. 


L. J. 40. Mr. Thornton there calls atten- 
tion to the distinction between a “* permis- 
sive’ and a ‘‘restrictive’’ lease; the latter 
being a lease restricting the use of the 
premises to selling and drinking intoxicat-- 
ing liquors. It will be noticed, however, 
that in the New York case of Kaier v. Zeig- 
ler, 187 N. Y. Supp. 638, where premises 
were leased to be used as a saloon and ho- 
tel, the Court held that the lease was termi- 
nated by the adoption of the Eighteenth 
Amendment. The Arkansas case of Kahn 
v. Wilhelm, 118 Ark. 239, 177 S. W. 403, 
holds similarly as to the effect of a city 
ordinance making it unlawful to sell intoxi- 
eating liquor in leased premises, upon a 
lease of ‘‘premises as a hotel and saloon 
and for no other purpose whatever.”’ 





NOTES OF IMPORTANT DECISIONS. 





EMPLOYEE REPAIRING EQUIPMENT 
WITHDRAWN FROM USE NOT ENGAGED IN 
INTERSTATE CUMMERCE—An employee re- 
pairing a locomotive previously used in inter- 
state commerce, but which had been placed in 
the shop for general repairs, which took more 
than two months’ time, was not engaged in in- 
terstate commerce, and accordingly was en- 
titled to recover compensation under the State 
Workmen’s Compensation Act for injuries re- 
ceived while so employea. Industrial Accident 
Commission v. Payne, 42 Sup. Ct. 489. 


“Commerce is movement, and the work 
and general repair shops of a railroad, 
and those employed in them are accessories 
to that movement, indeed, are necessary to 
it, but so are all attachea to the railroad 
company, official, clerical or mechanical. 





Agains: such a broad generalization of re- 
lation we, however, may instantly pro- 


nounce and ..ccessively against lesser ones, 


until we come to the relation of the em- 
ployment to the actual operation of the in- 
strumentalities for a distinction between 
commerce and no commerce. In other 
words, we are brought to a consideration 
of degrees, and the test declared, that the 
employe at the time of the injury must be 
engaged in interstate transportation or in 
work so closely related to it as to be prac- 
tically a part of it, in order to displace 
state jurisdicticn and make applicabie the 
federal act. And there is a difference in 
the instrumenialities. In some, the tracks, 
bridges and rceadbed and equipment in 
actual use, ma, be said to have definite 
character and give it to those employed up- 
on them. But equipment out of use, with- 
drawn for repairs, may or may not par- 
take of that character according to circum- 
stances, and among the circumstances is 
the time taken for_repairs—the duration of 
the withdrawal from use. Illustrations 
readily occur. There may be only a place- 
ment upon a sidetrack or in a roundhouse— 
the interruption of actual use, and the re- 
turn to it, being of varying lengths of 
time, or there may be a removal to the re- 
pair and construction shops, a definite 
withdrawal from service and placement in 
new relations; the relations of a workshop, 
its employments and employees having 
cause in the movements that constitute 
commerce but are not immediate to it. 


“And it is this separation that gives char- 
acter to the employment, as we have said, 
as being in qr not in commerce. Such, we 
think, was the situation of the engine in 
the present case. It was placed in the shop 
for general repairs on December 19, 1918. 
On February 25, 1919, after work upon it, 
it was given a trial and it was placed in 
service on March 4, 1919. The accident oc- 
curred on February list of that year, the 
engine at the time being nearly stripped 
and dismantled. “It was not interrupted in 
an interstate haul to be repaired and go 
on.” Minneapolis & St. Louis R. R. Co. v. 
Winters, 242 U. S. 353, 356, 37 Sup. Ct. 170, 
171 (61 L. Ed. 358, Ann. Cas. 1918B, 54); 
Chicago, K. & S. Ry. Co. v. Kindlesparker, 
246 U. S. 657, 38 Sup. Ct. 425, 62 L. Ed. 925.” 
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WHEN A GENERAL GIFT ‘6F {NCOME 
AMOUNTS TO A GIFT OF THE*PRINCIPAL.— 
A testamentary gift of propett¥® without lim- 
itation of time and no gift over éf principal, is 
held, in In Re Sackett’s Will, 194 N. Y. Supp. 
108, to be a gift of the corpus as well as the in- 
come. The following extensive quotation is 
taken from the opinion in the ease: 


“But, even though it were to be said that a 
gift of income only was attempted by the third 
clause of the will, such a gift, when made for 
no specified period of time, and with no con- 
flicting disposition of the fund, would carry the 
corpus as well as the income. In the case of 
Hatch v. Bassett, 52 N. Y. 389, 362, the court 
held that— 

‘A general gift of the incéme arising from 
personal property, making n6)mention of the 
principal, is equivalent to as ggmeral gift of the 
property itself.’ 

“And in matter of Smith et'Ai., 131 N. Y. 239, 
the court says: 

‘The rule that the gift of ihe income of prop- 
erty is a gift of the property itself only applies 
when there is no limitation of time -attached 
to the gift.’ . 

“And the court then adds: 

‘A gift of income followed by a gift over of 
the corpus on the happening of a contingency, 
or on the death of the beneficiary. * * * is a 
ak of the income for the intermediate period 
only.’ 

“See, also, Sherman v. Richmond Hose Co, No. 
2, 101 Misc. Rep. 62, 166 N. Y. Supp. 586. 

“Our own Appellate Division had the question 
‘efore it in Matter of Ingersoll, 95 App. Div. 

11, 212, 88 N. Y. Supp. 698,'699, where Jenks, 

, writing for the court, uses the following 
saanguage: 

‘The testator directs that one-half of the rest, 
residue and remainder of his estate be held in 
trust, be invested, and that the income and so 
much of the principal as shall be deemed neces- 
sary be applied to the education, maintenance 
and support of his grandnieces and grand- 
nephews. There is no other disposition of such 
moiety. I think that there is a gift of the prin- 
cipal of that one-half to the said beneficiaries. 
Earl v. Grim, 1 Johns. Ch. 494; Paterson v. 
Ellis, 11 Wend. 260, 298; Smith v. Post, 2 Edw. 
Ch. 523, 526; Hatch v. Bassett, 52 N. Y. 359, 
362: Bishop v. McClelland, 44 N. J. Eq. 450; 
Matter of Smith, 131 N. Y. 239. In Bishop v. 
McClelland, supra, the Vice Chancellor says: 
‘There can be no doubt that a gift of the inter- 
est, Income or produce of a fund, without lim- 
itation as to continuance, or without limit as 
to time, will, according to a settled rule of con- 
struction, be held to pass the fund itself, and 
this will be the effect. given to a gift made 
in this form, whether the gift be made directly 
to the legatee or through the intervention of 
a trustee.’ 

“I quote the following extract from the opin- 
ion of Surrogate Slater, of Westchester County, 
in Re Allen’s Will, 111 Misc. Rep. 93, 125, 181 
N. Y. Supp. 398, 418: 

‘A gift of income tends to vest in ‘the bene- 
ficiary the capital of which the income is 


CENTRAL LAW JOURNAL 





given. Cammann v. Bailey, 210 N. Y. 19, 103 
N. E. 824. ‘It is a well-settleu rule, both in this 
jurisdiction and in England, that a gift of in- 
come of property, without limitation with re- 
spect to the time of enjoyment, with no other 
disposition of the corpus, is intended as a gift 
of the corpus.’ By RE 

TAX ON LIQUOR DEALERS UNDER PRO- 
HIBITION ACT HELD TO BE A PENALTY.— 
In the case of Lipke v. Lederer, 42 Sup. Ct. 
549, the Supreme Court of the United States 
had before it a provision of the National Pro- 
hibition Act, title 2, section 35, which im- 
poses a tax on a dealer for a violation of the 
law prohibiting the sale of intoxicating liquors 
as a beverage, the tax being double the retail 
dealers’ tax imposed by Statute, section 3244, 
and an additional penalty of $500.00. This tax 
and penalty, however, give no right to continue 
the business in the future, and is imposed only 
on evidence that a crime, as defined by title 2, 
section 29, has been committed. The Court holds 
that this lacks all the ordinary characteristics 
of the tax, whose function is to provide for the 
support of the Government, and clearly in- 
volves the idea of punishment for infraction of 
the law, which is the definite function of the 
penalty. We quote briefly from the opinion as 
follows: 

“The mere use of the word ‘tax’ in an act 
primarily designed to define and suppress 
crime is not enough to show that within the 
true intendment of the term a tax was laid. 
Bailey v. Drexel Furniture Co., 42 Sup. Ct. 449. 
(May 15, 1922). When by its very nature the 
imposition is a penalty, it must be so regarded. 
Helwig v. United States, 188 U. S. 605, 613, 23 
Sup. Ct. 427, 47 L. Ed. 614. Evidence of crime 
(section 29) is essential to assessment under 
section 35. It lacks all the ordinary charac- 
teristics of a tax, whose primary function ‘is 
to provide for the support of the government’ 
and clearly involves the idea of punishment for 
infraction of the law—the definite function of 
a penalty. O’Sullivan v. Felix, 233 U. S. 318, 
324, 34 Sup. Ct. 596, 58, L. Ed. 980.” 





A prosperous barrister was recounting his 
career at a dinner party. 

“When I took my first brief,” said he, “I was 
very nervous and excited, especially as my 
client was a bad egg. He was a man of good 
family, whose name would have been fatally 
tarnished had the rascal been convicted. Luck- 
ily, I managed to get the beggar off.” 

After dinner a millionaire entered. He was 
a friend of the host, who presented the K. C. 
to him. 

“I do not need to be introducea to this gen- 
tleman,” observed the millionaire, patronizing- 
ly. “I met him long ago; in fact, I gave him 
a start in life. In tact, I was his first client.” 

The noisy hilarity which greeted the an- 
nouncement was never explained to the late 
comer.—London Telegraph. 
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FEDERAL EMPLOYERS’ LIABILITY 


ACT, WORKMEN’S COMPENSATION 
ACT, OR COMMON LAW—WHICH? 





By William R. Schneider of the St. 
Louis Bar.* 





A perplexing question that frequently 
confronts the legal representative of the 
common carrier by railroad and the per- 
sonal injury practitioner, is whether his 
ease is governed by the Federal Employers’ 
Liability Act! the State Workmen’s Com- 
pensation Act or the common law as modi- 
fied by state statutes other than compensa- 
tion acts. 

Not infrequently is suit filed under the 
common law or claim made for compensa- 
tion under the Workmen’s Compensation 
Act, and after the two years’ period of lim- 
itation has expired it is determined that the 
remedy should have been sought under the 
Federal Employers’ Liability Act, whose 
jurisdiction is exelusive.2 The reverse 
of this situation also obtains: namely, the 
remedy is sought under the Federal Em- 
ployers’ Liability Act, and after the usual 
six months’ period of limitation provided 
by most compensation acts has expired it is 
determined that the personal injury was 
not received while the person injured was 
engaged in interstate commerce though he 
was an employee of a common carrier by 
railroad whose activities in part constituted 
such commerce. The compensation Acts of 
some states do not apply to the intrastate 
or non-interstate commerce activities of 
common carriers by railroad. Though the 
problem also obtains in such states as well 
as in the remaining six so-called common 
law states which do not have compensation 
acts. In both of the latter cases the ques- 
tion is whether the case is governed by the 
Federal Employers’ Liability Act or the 
common law as modified or unmodified by 
state statutes other than compensation acts. 


*Mr, Schneider is the author of a new two-vol- 
ume work entitled Workmen’s Compensation Law. 

(1) Sections 8657-8665 United States Compiled 
Statutes 1916. 

(2) N. Y. Cent. R, R. v. Winfield 244 U. S. 147. 








Since the jurisdiction of the Federal Em- 
ployers’ Liability Act is exclusive the pur- 
pose of this article is to touch briefly upon 
the principal factors that determine wheth- 
er a case comes under the comparatively 
narrow scope of that act, rather than to 
seek to determine whether it falls within 
the wider field covered by the compensa- 
tion acts and the common law. 

In the case of Lamphere v. Oregon R. & 
Nav. Co. et al.* the court gives the following 
general rule by which to determine wheth- 
er a case comes within the Federal Em- 
ployers’ Liability Act: 

‘The test question in determining wheth- 
er a personal injury to an employee of a 
railroad company is within the purview of 
the act is, What is its effect upon interstate 
ecommerce? Does it have the effect to hin- 
der, delay or interfere with such com- 
merce? As applied to the present case, it 
is this: Was the relation of the employ- 
ment of the deceased to interstate com- 
merce such that the personal injury to him 
tended to delay or hinder the movement of 
a train engaged in interstate commerce? To 
that question we think there can be but one 
answer. Under the imperative command of 
his employer, the deceased was on his way 
to relieve, in the capacity of a fireman, the 
erew of a train which was carrying inter- 
state commerce, and the effect of his death 
was to hinder and delay the movement of 
that train. In our opinion the complaint 
states a cause of action under the Employ- 
ers’ Liability Act.” 

In a ease in which a workman, employed 
by a railroad engaged in interstate com- 
merce, was carrying bolts to be use in the 
repair of a railroad bridge and was run 
down and injured by an intrastate pas- 


senger train, the Supreme Court of the 


United States said :* 

‘<The true test always is: Is the work in 
question a part of the interstate commerce 
in which the carrier is engaged? * * * * 
Among the questions which naturally arise 
in this connection are these: Was that 
work being done independently of the in- 
terstate commerce in which the defendant 
was engaged, or was it so closely connected 
therewith as to be a part of it? Was its 


(3) C. C. A. 9th Dist., 196 Fed. 336. 
»% ewe v. Del. Lack. & West R. R. 229 
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performance a matter of indifference so 
far as that commerce was concerned, or was 
it in the nature of a duty resting upon the 
carrier? The answers are obvious. Tracks 
and bridges are as indispensable to inter- 
state commerce by railroad as are engines 
and ears, and sound economic reasons unite 
with settled rules of law in demanding that 
all these instrumentalities be kept in repair. 
*** * * We are of the opinion that the 
work of keeping such instrumentalities in 
a proper state of repair while thus used, 
is so closely related to such commerce as 
to be in practice and in legal contemplation 
a part of it.’’ 

In the more recent case of Philadelphia 
& Reading Railway Co. v. Di Donato® the 
Supreme Court approves the rule set out in 
the Pedersen case, and in substance holds 
that a watchman employed on an interstate 
railroad at a public grade crossing to sig- 
nal both intrastate and interstate trains 
and guard the tracks against disorder and 
obstruction is employed in interstate com- 
meree, irrespective of the interstate or in- 
trastate character of the particular train he 
may be flagging when injured. 

In a case where an employee when in- 
jured was engaged in inspecting and re- 
pairing cars in a yard, some of which cars 
were being prepared for use in interstate 
and some in intrastate commerce it was 
held that he was employed in interstate 
commerce within the meaning of the act.® 
In this case the court quoted the 
following from Kinzell v. Chicago ete. 
Ry Co.:7 ‘‘It is also settled that the doing 
of work which has for its immediate pur- 
pose the farthering of the conduct of in- 
terstate commerce constitutes an employ- 
ment in such commerce within the mean- 
ing of the act.’’ 

Where a ear inspector going to the re- 
lief of another employee stumbled over 
some large clinkers in his path while ecarry- 
ing a jack for raising a derailed car, it was 
held that he was engaged in interstate com- 
merce, the purpose being to open the way 
to interstate transportation.® Southern Ry. 
Co. v. Puckett. 

(5) 256 U. S. 327, decided May 16th, 1921. 

(6) Hines, Director General of Railroads v. Lo- 
gan., C. C. A. Fifth Circuit, Dec. 1920, 269 Fed. 105. 


(7) 750 U. S. 130. 
(8) 244 U. S. 571. 





In the case of Pecos & N. T. Ry. Co. v. 
Rosenbloom® it was held that one employed 
as a railway ticket clerk and required to be 
in and at a switch yard in order to take and 
preserve a record of numbers on outgoing 
cars, and to seal those which needed it, was 
engaged in interstate commerce. 

It has been held that where a locomotive 
engineer, after completing yard shifting 
movements in furtherance of interstate 
commerce, was injured while taking his en- 
gine to the roundhouse, either to put it up 
for the night or to receive further orders, 
he was engaged in interstate commerce 
within the meaning of the act.?° 

The fact that the injury was caused by 
the negligent act of an employee not en- 


gaged in interstate commerce is immaterial. 
11 


Often work is so remotely related to in- 
terstate commerce that one injured there- 
in, while in the employment of a common 
earrier by rail, cannot obtain relief under 
the act. So it has been held that no re- 
covery could be had under the act where 
an employee was killed while on his way 
to work on a crane used for unloading coal 
cars so as to create a coal reserve to be usea 
in both interstate and intrastate commerce 
in case of a threatened strike. The court 
said: ‘‘On the stipulated fact that the coal 
had reached its destination prior to being 
unloaded, the learned trial judge held that 
it had lost its character of interstate com 
merce, and that in consequence the crane, 
when, some time afterward, it handled the 
coal, was not an instrumentality of com- 
merce of that kind, resting his decision on 
C., B. & Q. R. R. Co. v. Harrington, 241 
U. 8. 177 and Lehigh Valley R. R. Co. v. 
Barlow, 244 U. S. 183. 

‘In these cases—both injured employees 
being members of switching crews—the Su- 
preme Court held that the several acts,of 
switching coal cars from storage tracks to 
coal sheds where later the coal was to be 
unloaded and placed in bins or chutes for 

(9) 36 Sup. Ct. R. 390, 

(10) Director General of Railroads v. Bennett 


(Cc. C. A. 3rd Dist.) 268 Fed. 767, Nov. 1920 
(11) Hines, Agent v. Keyser 268 Fed. 772. 
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supplying locomotives engaged in interstate 
and intrastate traffic were not interstate 
movements ; and that employees engaged in 
such movements, like employees engaged by 
a carrier in mining coal in the earrier’s col- 
liery destined for use in interstate com- 
meree, D., L. & W. R. R. Co. v. Yurkonis, 
238 U. S. 439, were employed in work so re- 
motely related to interstate commerce as 
not to be a part of it within the meaning 
of the Act.’’?? 

In the ease of Delaware, Lack. & West. 
R. R. v. Yurkonis, it was held that where 
a workman was injured in the performance 
of his duties in a mine or colliery of an in- 
terstate railroad he was not engaged in in- 
terstate commerce though the coal was 
destined for use in such commerce. 

The taking down and putting up fixtures 
in a machine shop for repairing interstate 
locomotives was held not to be interstate 
commerce.!4 

In the ease of Minneapolis & St. Louis 
R. R. Co. v. Winters’* the work 
was repairing an engine which had 
no definite destination : ‘‘It simply had fin- 
ished some interstate business and had not 
yet begun upon any other.’’ As to such in- 
strumentalities the determining principle 
was said to be that their character depends 
upon their ‘‘employment at the time not 
upon remote probabilities or upon acci- 
dental later events.’’ 

In the ease of Chicago, B. & Q. R. R. v. 
Harrington?5, a railroad employee was 
injured while removing coal from 
storage tracks to chutes where locomotives 
would be supplied. The employment was 
considered too distant from interstate 
commerce to be a part of it or to have 
‘*elose or. direct relation to interstate 
transportation.’’ Quoting further from the 
opinion: ‘‘the true test of employment in 
stich commerce in the sense intended is, 
was the employee at the time of the injury 

I ae serage v. Hines 268 Fed. igs Cc. C. A. 


3rd D 

on caliien v. Delaware, Lack. & West. R. R. 
239 U. S. 556. 

(14) 242 U. S. 353. 

(15) Supra. 





engaged in interstate transportation or in 
work so closely related to it as to be prac- 
tically a part of it. * * * * * Manifestly 
there was no such close or direct relation 
to interstate transportation in the taking 
of coal to the coal chutes. This was nothing 
more than the putting of the coal supply in 
a convenient place from which it could be 
taken as required for use.’’ This case is 
briefly discussed and approved in the later 
ease of Erie R. R. Co. v. Collins!®, in which 
the court held that a man who was burned 
by the explosion of 4 gasoline engine with 
which he was pumping water into a tank 
for use of locomotives that were used both 
in interstate and intrastate commerce, was 
at the time of his injury engaged in inter- 
state commerce within the meaning of the 
Act. 

The writer is unable to say just what 
logical distinction, if any, there is between 
conveying coal from a side track to a stor- 
age chute from which interstate locomotives 
are supplied with coal, as in the Harring- 
ton case, supra, and the conveying of water 
into a storage tank from which interstate 
locomotives are to be supplied with water 
as in the Collins case, supra. 

Yet the Supreme Court states that the for- 
mer is not work in interstate commerce or 
work so closely related to it as practically 
to be a part of it within the meaning of the 
Act, but the latter is such work. In the 
light or twilight of these decisions it would 
be difficult to prophesy what the court 
would hold in a ease where a railroad em 
ployee was injured while engaged in con- 
veying fuel oil from a tank car on a side 
track to a storage tank adjacent to a track 
from which tank interstate locomotives 
might be supplied. 

In the latest case on this subject’, the 
supreme Court recognizes the difficulty of 
formulating general rules on this subject 
and states that the decision in each case 
must be remitted to its particular facts. It 
says: 

‘*Propositions of law are easily pro- 
nounced, but when invoked, circumstances 


(16) 253 U. S, 77, May, 1920. 

(17) Indus. Acc. Comm. of Calif. v. John Barton 
Payne——U. S.——66 L. ed. 591 decided May 29, 
1922. 
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necessarily justify or repel their applica- 
tion in the instance and the judgment to 
be rendered. * * * * * * our = inquiry 
necessarily must be whether considering the 
facts, the cases that have been decided 
have tangible concurrence enough to deter- 
mine the present controversy.’’ 


In this case a workman was injured on 
Feb. Ist, 1919, while repairing an engine 
which on Dee. 19, 1918, was taken out of 
interstate commerce work for general re- 
pairs which were completed on February 
25, 1919. After it was given a trial it was 
again placed in service on March 4th, 1919. 
Quoting further from the decision the court 
said : 

‘‘The Federal Act gives redress only for 
injuries received in interstate commerce. 
But how determine the commerce? Com- 
merce is movement, and the work and gen- 
eral repair shops of a railroad, and those 
employed in them, are accessories to that 
movement, indeed, are necessary to it; but 
so are all attached to the railroad company, 
official clerical, or mechanical. Against 
such broad generalization of relation we, 
however, may instantly pronounce, and 
successively against lesser ones, until we 
come to the relation of the employment to 
the actual operation of the instrumentali- 
ties, for a distinction between commerce 
and no commerce. In other words, we are 
brought to a consideration of degrees, and 
the test declared that the employee at the 
time of the injury, must be engaged in in- 
terstate transportation or in work so close- 
ly related to it as to be practically a part of 
it, in order to displac> state jurisdiction 
and make applicable the Federal Act. And 
there is a difference in the instrumentali- 
ties. In some, the tracks, bridges and road- 
bed and equipment in actual use, may be 
said to have a definite character and give it 
to those employed upon them. But equip- 
ment out of use, withdrawn for repairs, 
may or may not partake of that character, 
according to circumstances; and among the 
circumstances is the time taken for repairs 
—the duration of the withdrawal from use. 
Illustrations readily occur. There may be 
only a placement upon a sidetrack or in a 
roundhouse—the interruption of actual 
use, and the return to it, being of varying 
lengths of time; or there may be a removal 
to the repair and construction shops. a 
definite withdrawal from service and place- 





ment in new relations—the relations of a 
workshop—its employments and employees 
having cause in the movements, that con- 
stitute commerce, but are not immediate 
to it. And it is this separation that gives 
character to the employment, as we have 
said, as being in or not in commerce. Such 
we think was the situation of the engine in 
the present case. * * * * * * * * The en- 
gine at the time of the accident was nearly 
stripped and dismantled. It was not inter- 
rupted in an interstate haul to be repaired 
and go on. Minneapolis & St. L. R. Co. v. 
Winters 242 U. S. 353, Chicago K. & S. R. 
Co. v. Kindlesparker 246 U. S. 657. 

‘“‘Further discussion is unnecessary 
though we are besought to declare a stan- 
dard invariable by circumstances or free 
from confusion by them in application. If 
that were ever possible, it is not so now. Be- 
sides, things do not have to be in broad con- 
trast to have different practical and legal 
consequences. Actions take estimation from 
degrees, and of this, life and law are re- 
plete with examples.”’ 

To the writer the decisions in the Har- 
rington and Collins cases, supra, appear to 
be in direct conflict. 

The case quoted from last above says: 
‘‘Commerce is movement.’’ It appears to 
the writer that neither the pumping of wa- 
ter into the supply tank nor the conveying 
of coal to the supply chute was interstate 
ecommerce. There was no continuous move- 
ment in or into interstate commerce, there 
was no connecting link between that move- 
ment and the movement in interstate com- 
merece for which the water and the coal 
were destined at some later date. There 
was a break in the movement when the wa- 
ter went into the supply tank and into the 
coal supply chute to await its day and hour 
for going into interstate commerce. And it 
is that break or the more pertinent fact 
that movement in interstate commerce had 
never begun, which in the writer’s opinion 
separated each of the workmen in the Col- 
lins and Harrington cases, supra, from in- 
terstate commerce movement, and should 
have confined them in both cases to their 
remedy at common law or under the com- 


pensation act as the case may be. 
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It is evident from the decisions referred 
to above that the line of demarcation be- 
tween intrastate and interstate commerce 
is necessarily at times hazy and indistinct, 
and the best that can be done under these 
cireumstances is to reason by analogy from 
the decided cases to the case in hand and 
hope for a greater consistency in the deci- 
sions of the courts. 

Of interest in this connection is the fact 
that Congress in 1920 extended to seamen 
the rights and remedies given to railroad 
employees under the Federal Employers’ 
Liability Act.18 


(18) United States Statutes at Large ol. 41 ch. 
250 page 1007. 








COVENANTS—BUILDING RESTRICTIONS. 
DE SANNO v. EARLE. 
117 Atl. 200. 
Supreme Court of Pennsylvania, March 20, 1922. 








Under the language in a deeu of a lot: Sub- 
ject to the express restriction that “the dwell- 
ing house to be erected thereon” shall be 20 
feet from the street, so that its front shall be 
on the line of the dwelling being erected by 
a certain adjoining owner, and that the front 
of “the building so to be erected” shall be of 
brownstone and of as good design as that of 
said dwelling of said adjoining owner; followed 
by a reservation of a yearly ground rent, with 
further provision that the grantee shall erect a 
dwelling of sufficient value to secure such year- 
ly rent, the covenant merely affects the particu- 
lar building to be erected, and continues only 
so long as such building remains in existence. 

John A. McCarthy, of Philadelphia, for ap- 
pellant. 

John Weaver and E. F. Glenn, both of Phila- 
delphia, for appellee. 

FRAZER, J. In 1864 Michael Bouvier con- 
veyed to Richard J. Dobbins a lot of ground, 
situated on the southwest corner of Broad and 
Thompson streets, Philadelphia, fronting 75 feet 
on Broad street, by deed containing the fol- 
lowing clause: 

“Under and subject, nevertheless, to the ex- 
press restriction that the awelling house to 
be erected on the hereby granted lot of ground 
shall recede 20 feet from the west line of Broad 
street so that the front thereof shall be on a 
line with the dwelling house now being erected 
by said Job Z. De Haven on ground adjoining 
to the southward. And also that the front of 
the building so to be erected shall be of brown- 
stone and design the same or as good as that 
of the said house now being erected by said 
Job Z. De Haven.” 





This was followed by a reservation of a 
yearly ground rent of $875, with the further 
provision: 


“Also that he, the said Richard J. Dobbins, 
his heirs and assigns, shall and will within 
[ ] from the date thereof erect anu build 
on the said hereby granteu lot a substantial 
three-story brick dwelling house with brown- 
stone front, as hereinabove mentioned, of suffi- 
cient value to secure the yearly rent hereby as- 





Six weeks later, Richard J. Dobbins conveyed 
the premises to Edward T. Dobbins who, in 
turn, conveyed to Henry D. Esher. Esher per- 
formed the building covenant by dividing the 
lot into three parts, each having 25 feet front- 
age known as No~. 1248, 1250 and 1252 N. Broad 
street, and erecting three dwellings instead of 
one, each having the required brownstone front 
and standing 20 feet back from the street. The 
three buildings were later reconveyed to Rich- 
ard J. Dobbins without mentioning the restric- 
tions, and nine months later Bouvier extin- 
guished and released the ground rent to Dob- 
bins. 

Dobbins, in 1856, conveyed No. 1248 to Al- 
fred Doy, without mentioning the restrictions 
and, by various mesne conveyances title to this 
property, after numerous transfers, finally be- 
came vested in defendant. None of the convey- 
ances referred to the existence of restrictions 
until 1919, at which time a conveyance was 
made from the Provident Life & Trust Com- 
pany and others to John F. Brown, in which 
was a clause “under and subject, nevertheless, 
to certain building restrictions mentioned in 
the hereinbefore recited deed.” It appears, how- 
ever, that the “hereinbefore recited deed” in 
fact contained no restrictions. Brown conveyed 
to defendant by deed which recited the convey- 
ance to him and purposed to be “subject to eer- 
tain building restrictions therein mentioned.” 

No. 1252 North Broad street was conveyed b3 
Dobbins in 1866, without mentioning restric- 
tions, and this property, after passing through 
the hands of nine different owners, finally be- 
came vested in plaintiff. No mention was made 
in any deed concerning restrictions until 1915, 
when the deed to Hussey, plaintiff’: immediate 
predecessor in title, contained a recital that the 
previous conveyance had been made “under and 
subject to the restrictions that the dwelling 
house erected on said lot should recede 20 feet 
from the west line of Broad street so that the 
front thereof should be on a line with the 
dwelling on the lot adjoining to the south; and 
also that the front of the dwelling should be 
brownstone and of same design as that on the 
lot to the south.” The earlier conveyance re- 
ferred to did not contain such restriction. At 
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the time Hussey conveyed to plaintiff he did so 
“subject to certain building restrictions as in 
L. R. B. 2, page 506,” this reference being to 
the record of the original deed of the unim- 
proved lot from Bouvier to Dobbins. 

It thus appears that the original covenant 
to build having been performed and Dobbins 
having secured a release of the ground rent, 
he conveyed both lots in question without ex- 
press provision to perpetuate the covenant at- 
tached to the original tract; and, as to defend- 
ant’s lot, with which we are now concerned, 
there was no creation or intent to create a new 
covenant, since the only reference was to a 
record, which did not, in fact, contain the re- 
striction mentioned. 

Defendant razed the building on No. 1248 
and began the erection of a modern business 
structure, extending forward to the building 
line of Broad street. Plaintiff thereupon filed 
this bill to restrain the construction of the 
building, alleging a violation of the original 
restrictions with respect to the location and de- 
sign of the building permitted to be erected. 
A mandatory injunction was granted, and de- 
fendant appealed. 

The mere recital of the restriction in the 
later deeds could not have the effect of en- 
larging the original obligations of the cove- 
nant, whatever they were. Hamlen v. Keith, 171 
Mass. 77, 50 N. E. 462. Consequently, the rights 
of the parties must be determined from a con- 
sideration of the original covenant in the deed 
from Bouvier to Dobbins. Defendant contends 
this covenant was extinguished and the grantee 
released from the restrictions by virtue of the 
extinguishment of the ground rent by the origi- 
nal grantor to the original grantee, followed 
by conveyance by the latter free from restric- 
tion. In the view we take of the logical effect 
of the original restrictions, it becomes unneces- 
sary to consider this question. 

Covenants in deeds are mainly of two kinds, 
real or personal. Those so closely connected 
with the realty that their benefits or burdens 
pass with it to subsequent purchasers are real 
covenants. On the other hand, those intended 
to bind the covenantor only, and not to be- 
come a charge on the realty, are personal 
covenants. Blacks Law Dictionary, 294; 15 C. 
J. 1220. In construing covenants restricting the 
use of land, we must bear in mind the general 
rule that such stipulations will be construed 
most strictly against the grantor and in favor 
of the free and unrestricted use of the property, 
and nothing will be regarded as a violation of 
the condition that is not in plain disregard of 
its express words. Such restrictions are not 





favored by the law, and the courts will not 
recognize implied rights or extend covenants 
by implication. Crofton v. St. Clements 
Church, 208 Pa. 209, 213, 57 Atl. 570; Johnson 
v. Jones, 244 Pa. 386, 389, 90 Atl. 649, 52 L. R. 
A. (N. S.) 325. The test in determining 
whether a particular covenant runs with the 
land is the intention of the parties, and, to 
ascertain such intent, resort may be had to the 
words of the covenant read in the light of the 
surroundings of the parties and the subject of 
the grant. Landell v. Hamilton, 175 Pa. 327, 333, 
334, 34 Atl. 663, 34 L. R. A. 227; McCloskey v. 
Kirk, 243 Pa. 319, 324, 90 Atl. 73. If the lan- 
guage is ambiguous and the parties have put 
their construction on it in the past such con- 
struction is considered the best evidence of 
their intent. Beedy v. Nypano R. R., 250 Pa. 
51, 57, 95 Atl. 343. 


Applying the foregoing principles of law, 
it will be observed the covenant here does not 
contain words of perpetuity. On the contrary it 
specifically refers to “the dwelling house to 
be erected” and provides that the front of “the 
building so to be erected shall be of brown- 
stone and design the same or as good as that of 
the said house now being erectea by said Job 
Z. De Haven,” an adjoining owner. Had the 
parties contemplated a perpetual covenant run- 
ning with the land, why should they continual- 
ly refer to “the building” to be erected, when 
they might have said any building hereafter 
erected, or words of similar import. The ex- 
planation of the covenant is apparent when we 
consider the existing circumstances. The grant- 
or created a ground rent he desired to have se- 
cured by converting the vacant lot into an in- 
come producing property, and, accordingly, pro- 
vided for the erection of a dwelling to conform 
in appearance with neighboring homes. He de- 
cided, inter alia, that a brown-stone front would 
best harmonize with the surroundings, and pro- 
vided that the house should be so constructed. 
He did not, however, prescribe this or any oth- 
er condition as a permanent building restric- 
tion. It merely affected the particular building 
“to be erected.” He evidently considered this 
sufficient protection for his ground rent and, 
beyond the life of that building, was not con- 
cerned, at least made no provision. Whether 
future generations might prefer dwellings with 
marble fronts, or brick fronts, or stone fronts, 
was immaterial. The grantor was likewise ap- 
parently unconcerned as to the location of a 
future building with respect to the street, since 
the covenant contained no language indicating 
an intention that it should be more permanent 
than the restriction concerning the front de- 
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sign of the building. Under all the circum- 
stances, we cannot avoid the conclusion that 
the covenant was merely a personal one and 
was performed by the construction of the build- 
ing or buildings contemplated at the time it 
was made, and continued only so long as those 
buildings remained in existence. 

The foregoing conclusion seems to be support- 
ed by decisions in this and other jurisdictions. 
For example, in Hutchinson v. Thomas, 190 Pa. 
242, 42 Atl. 681, land was conveyed under an 
agreement whereby the owner agreed to lend 
money to aid the grantee to construct houses 
on the property. The land was uivided into lots, 
and it was provided that the houses to be built 
were to be located 10 feet from the street line. 
There was no perpetual covenant applying to 
houses generally. In holding that the covenant 
was personal and did not run with the land so 
as to prevent the location of future houses near- 
er the street, this court said (190 Pa. 246, 
42 Atl. 682): 

“The manifest purpose of the agreement was 
to secure the development of the property in 
a manner which Laws [the grantor] considered 
best calculated to secure the purchase money 
and the advances which he was about to make. 
It related to the houses then to be built, and 
contained no covenant that thereafter houses 
should not be built on the ground in a manner 
other than that provided in the specifications, 
and not even a suggestion can be found in it 
that no house except of the kind specified shall 
ever be erected on the ground. * * * Our 
conclusion is that the agreement was a build- 
ers ‘agreement merely; that the covenants were 
personal and for the benefit of the grantor only; 
that they were fully performed and the agree- 
ment at an end when the ground rents and 
mortgages were paid ana the grantor’s interest 
in the property ceasea. Under this view of the 
agreement the appellant has no standing, and 
the injunction was properly refused.” 

In Boston Baptist Social Union v. Boston 
University, 183 Mass. 202, 66 N. E. 714, a deed 
contained a restriction that— 

“This conveyance is subject also to the re- 
strictions that the house to be erected upon said 
lot shall be not more than three stories high 
above the basement, and that the basement shall 
not be more than four feet above the level of the 
sidewalk.” 

A house was built in accordance with the 
description, and many years later a subsequent 
owner desired to rebuild in a different manner. 
It was held the restriction was confined to the 
particular house, the court saying (183 Mass. 
205, 66 N. E. 715): 

“There is not a word in the restriction which 
is used otherwise than as a part of the de- 
scription of this house. * * * It is not for 
the interest of the community, nor is it the pol- 
icy of the commonwealth, that. as conditions 
greatly change in our large cities, restrictions 





put upon land in reference to the quiet of resi- 
dential streets should, continue, when the neigh- 
borhood is entirely given up to business, unless 
they are so expressed as plainly to be binding.” 

In American Unitarian Ass’n v. Minot, 185 
Mass. 589, 71 N. E. 551, a conveyance provided, 


that— 

“The front line of the house to be built on 
the lot thereby granted shall be set back from 
the northerly line of Beacon street, as marked 
and laid down on said plan.” 

The court said: 

“The conclusion cannot be avoided that, as 
to the manner of construction of this clause, 
the restriction created by it does not go be- 
yond ‘the house to be built’ at that time.” 

Welch v. Austin, 187 Mass. 256, 72 N. E. 972, 
68 L. R. A. 189, contains many features similar 
to the present case, as appears from the fol- 
lowing extract from the opinion of the court 
(187 Mass. 260, 72 N. E. 973, 68 L. R. A. 189): 

“This case is governed by American Unitari- 
an Association v. Minot, 185 Mass. 589. In- 
deed, there is a reason here for holding the 
restriction to be thus limited! in its duration, 
which we did not have in that case. That is 
the provision that: ‘The front elevation and 
the material used in the construction of the 
front on Arlington street shall correspond with 
my house adjoining, according to the plan of 
G. J. F. Bryant herewith to be recorded, in- 
cluding a projection of about one foot on the 
front line as indicated on said plan. * * * 
The front on Marlborough street shall be of 
freestone, and shall correspond as nearly as 
may be with the front on Arlington street, or 
however otherwise said premises may be 
bounded, measured, or described.’ ” 

187 Mass. 261, 72 N. E. 974, 68 L. R. A. 


189: 


“The parties to the deed in question could 


have provided that the restrictions should apply 
to any building erected on the land conveyed 
so long as the dwelling house tnen erected on 
the grantor’s land should stand unchanged. But 
they did not do so. What they did provide 
was that ‘the dwelling house to be built on the 
granted premises’ shoulu be built in the way 
provided, so as to correspond with the grantor’s 
‘adjoining house.’ This might terminate the 
duration of the restriction but cannot prolong 
it. For example, if Brewster had torn down 
the dwelling house then standing on his lot, 
before a dwelling house was built on the grant- 
ed premises, the restriction might perhaps have 
been thereby brought to an end. But, by the 
terms of the provision adopted by the parties, 
the duration of the restriction was measured 
by the life of ‘the dwelling house to be built 
on the granted premises.’ We are of opinion 
that the restriction createa by this deed ex- 
pires when the dwelling house now on the pe- 
titioner’s lot is torn down.” 


Whether a condition was intended to create 
a mere per onal right or an easement appurte- 
nant to other land is always a question of in- 
tent. In Beals v. Case, 138 Mas~. 138, the court 
said: 
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“It is always a question of the intention of 
the parties; and, in order to make this rule 
applicable, it must appear from the terms of 
the grant, or from the situation and the sur- 
rounding circumstances, that it was the inten- 
tion of the grantor in inserting the restriction 
[conditions] to create a servitude or right 
which should enure to the benefit of the plain- 
tiff’s land, and should be annexed to it as an 
appurtenance.” 

There is no language in the deed expressly 


stating that this condition was inserted for the 
benefit of the remaining land. It would have 
been easy to say that it was so inserted, if that 
had been the intention of the grantor. 

Plaintiff has referred us to no case, and our 
examination of authorities fails to disclose any, 
where a covenant similar to the one here in- 
volved has been held to run with the land. The 
reasoning of the foregoing decisions is, in our 
opinion, logical and in accord with established 
legal principles. 

The decree of the court below is reversed, 
the injunction dissolved, and the bill dismissed, 
at costs of appellee. 





NOTE—When Restrictive Covenants as to 
Use of Land Are Personal.—Where a gun club 
conveyed a portion of its land for the purpose 
of building lots only and imposed a restriction 
against the use of firearms thereon, such cove- 
nant was for its own benefit, and a subsequent 
purchaser of one of the building lots in such 
tract so cbnveyed had no such interest therein 
as gave him a right to restrain its breach. 
Guaranty Realty Co. v. Recreation Gun Club, 
12 Cal. App. 383, 107 Pac. 625. 

A covenant in a lease of a lot on the part of 
the lessor that the lessee shall have the exclu- 
sive right to keep a store in the town for a 
period of ten years, is a mere personal covenant, 
and is not binding upon persons leasing other 
lots in the same town from the same owner, 
although they have notice thereof. Such a cove- 
nant does not run with the lana, nor does it 
create any lien thereon, and upon a breach, 
the lessee’s remedy is against the lessor for 
breach of contract. Taylor v. Owen, 2 Blackf. 
(Ind.) 301, 20 Am. Dee. 115. 

A corporation leased a track of land, adjoin- 
ing Baltimore City and at the time of the execu- 
tion of the lease entered into an agreement 
with the lessor that the following by-laws or 
covenants should be fully complied with: “(1) 
No lana to be sold or leased without a pledge 
to build speedily, design of buildings to be ap- 
proved by directors. (2) Buildings to be twenty 
feet back of building line, and fronts to be 
ornamented with shrubbery and flowers. (3) 
No nuisances, factories, etc., to be permitted; 
clause in deed to this effect. (4) To regulate 
other proceedings.” The lessor reserved from 
the lease a lot having a frontage of four hun- 
dred feet, and after his death the purchaser 
of such lot released the corporation from the re- 
strictive by-laws, and the company also acquired 
the reversion in all of the land, thereby be- 
coming the owner of the fee. It was held that 





the covenant requiring the speedy building of 
houses was intended to be for the benefit of the 
lessor and of the company, and) not for the 
benefit of other persons, and the company be- 
ing now the owner of the lessor’s reversionary 
interest, it had the power to extend the time 
for building as it might deem best. Peabody 
Heights Co. v. Willson, 82 Md. 186, 32 Atl. 
286, 1077, 36 L. R. A. 393. 

Land which was bounded on one side by a 
street and on the other by a railroad was con- 
veyed “subject to the condition that no build- 
ing shall ever be placed on that part of the 
same lying within twenty-five feet of said 
street.” Held, that, in the absence of evidence 
that it was imposed for the benefit of other 
land, the restriction must be construed to be 
merely personal with the grantor, which his 
heirs could not enforce after his death. Skinner 
v. Shepard, 130 Mass. 180. 

The owner of land fronting on a street con- 
veyed several lots with a restriction that build- 
ings thereon should be erected thirty feet from 
the street. This was for the purpose of making 
it high-class residence property, but the deeds 
did not refer to any general plan, nor did they 
contain any reciprocal covenant. Soon there- 
after the property became undesirable for resi- 
dence purposes, owing to the construction of a 
cable railway in the street, anu the owner con- 
veyed other of his lots free of restrictions. Held, 
that the restrictions were imposed for the per- 
sonal benefit of the grantor, and could not be 
enforced by owners of adjoining lots who had 
taken deed with like restrictions, and had built 
accordingly. Coughlin v. Barker, 46 Mo. App. 
54. 

Where a ceed from a common grantor did 
not bind him to perpetuate the restrictive cove- 
nant contained therein against his grantee or 
his assigns or subsequent purchasers of other 
parts of his land, and it did not appear that the 
covenant was for the benefit of subsequent pur- 
chasers of any of his unsold lots, it was a pure- 
ly personal covenant of the grantee to his 
grantor in such deeu. Sailer v. Podolski, N. J. 
Eq, 88 Atl. 967. 








THE THEORY OF PLEADINGS IN CODE 
STATES. 





Editor, Central Law Journal: 

I have read the interesting article in your is- 
sue of June 2nd on “The Theory of the Plead- 
ings in Code States—Part 1.” The question in- 
volved is, what is the real, underlying reason 
for insisting that the issues be correctly set 
forth in the pleadings. 

The writer of the article referred to reviews 
the decisions of a number of states, including 
Missouri, which have taken the position that 
it is necessary that the pleadings set forth the 
theory of the relief to which the plaintiff is en- 
titled, as well as a proper statement of facts. 

For instance, the writer cites the case of 
Rush v. Brown, 101 Mo. 586, where the plain- 
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tiff attempted to plead a cause of action for 
specific performance but failed and was not al- 
lowed to treat the case as an action at law. 

The writer sums up the reasons for requir- 
ing a definite theory in the pleadings, under 
the following three headings: 

“1. It would be a surprise to the defendant to 
permit recovery on another ground; 

2. It would fail in tendering a definite issue 
or issues if no theory were adopted, and would 
lead to uncertainty and confusion; 

3. The court itself would be in ignorance of 
the nature of the controversy if the plaintiff 
did not elect some definite theory of the plead- 


ings.” 

The undersigned ventures to state that an ad- 
ditional and even more important reason for 
holding the parties to their pleadings is that 
such a holding is nece sary for reasons based 
upon the doctrine of res adjudicata. 

One of the fundamental objects or purposes of 
law is to put an end to litigation. In order to 
do this, parties are permitted to plead res ad- 
judicata—that the thing now being litigated 
has been litigated before. This necessitates the 
pleading of the record in the former suit. 

In pleading res adjudicata it frequently hap- 
pens that the record in the former suit con- 
sists exclusively of the common law record or 
record proper, that is, the process, pleadings, 
verdict and judgment. In most cases there is 
no appeal and no bill of exceptions. In such 
cases the plea of res adjudicata must be based 
upon the common law record and the pleadings 
are the proper common law repository of the 
issues and must show what these issues were. 
The rule that the pleadings must correctly set 
forth the issues is a rule in which the state is 
vitally interested in order that its courts may 
not be twice called upon to decide the same 
case. That is why the common law record is 
sometimes called the State’s record. It shows 
jurisdictional facts as contradistinguished from 
the appellant’s record which is the bill of ex- 
ceptions. It ought never be necessary to go into 
the bill of exceptions on a question of res ad- 
judicata to ascertain what was decided in the 
former case. 

It may readily be seen that if the court, when 
endeavoring to determine what issues were de- 
cided in a former case, cannot depend upon the 
pleadings for enlightenment, then (except 
where there happens to be a bill of exceptions 
available) the court is compelled to resort to 
parol evidence, to determine that question. Thus 
the former case must in effect be tried again, 
and the new one, too. Even where there hap- 
pens to be a bill of exceptions, how much 
more difficult and unsatisfactory it is to be 
compelled to wade through such a document to 
ascertain what the first case was about. than 
to get that information from the pleadings 





where it should rightfully be found. 

Therefore there would seer. to be cogent rea- 
son in favor of the strict rule of holding parties 
at the trial to their pleadings. No one is hurt 
by this rule because it is always permissable 
for parties, when they see that the proof is 
shaping up along lines not embraced in their 
pleadings, to apply for and receive leave to 
amend the pleadings. In this way a perfect 
statement of the issues tried and decided would 
always be preserved. 

In the case of State ex rel v. Muench, 217 Mo. 
137, Judge Lamm, speaking of this question of 
the necessity of observing the rule of res ad- 
judicata, says: 

“The judicial power can be set in motion in 
civil matters only by some person—using the 
word in its broadest sense—in a case against 
another person. The courts cannot, ex mero 
motu, set themselves in motion, nor have they 
power to decide questions except such as are 
presented by the parties in their pleadings. The 
parties by their attorneys make the record, and 
what is decided within the issue is res adjudi- 
a> anything beyond is coram non judice and 
void.” 

The Court cites the leading case of Munday v. 
Vail, 34 N. J. Law 422, where the Court thus 
defines jurisdiction. 

“Jurisdiction may be defined to be the right 
to adjudicate concerning the subject matter in 
the given case. To constitute this there are 
three essentials: First, the court must have 
cognizance of the class ot cases to which the 
suit to be adjuded belongs. Second, the proper 
parties must be present, and Third, the point 
decided must be, in supstance and effect, with- 
in the issue.” 

See also Charles v. White, 214 Mo. 207; 21 
L. R. A. N. S. and many other cases that might 
be cited on these fundamentals of jurisdiction. 
There is an illuminating article on this subject 
of jurisdiction as limited by the pleadings un- 
der the head of “Res Adjudicata” in the Primer 
of Principles by W. T. Hughes, on Page 430. The 
principles underlying the subject of res ad- 
judicata are inextricably connected with those 
underlying the principles of pleadings. 

Yours very truly, 

Epwarp D’Arcy. 

St. Louis. 








DECLARATORY JUDGMENTS. 





Editor, Central Law Journal: 

In looking through Mr. James M. Kerr’s arti- 
ele on declaratory judgments in your issue of 
March 17, I note the following passage: 

“In some of the jurisdictions the organic law 
provides that the state legislature, or the state 
executive, may call upon the highest court of 
the state for its opinion upon important ques- 
tions of public interest, without presenting a 
present controversy or a pending or actual cause 
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to be determined and in which consequential 
relief is to be granted. Such is the case in 
Maine and Massachusetts, and, perhaps, in oth- 
er states” (see page 191). 

While I believe in extending the jurisdiction 
to render declaratory judgments and do not 
wish in any way to disparage Mr. Kerr’s ef- 
forts in this direction, I think his reference to 
the Massachusetts practice of advisory opinions 
by the Supreme Judicial Court arises from a 
misunderstanding, and I think it is a mistake 
to introduce it into the discussion of declara- 
tory judgments, as it has no relation whatever 
to that subject. 

The Massachusetts constitution does not pro- 
vide, as Mr. Kerr suggests, that the state leg- 
islature or the state executive “may call upon 
the highest court of the state for its opinion on 
important questions of public interest.” It pro- 
vides that they may call upon the justices of 
that court for their individual opinions not as 
a court, but as constitutional advisers to the 
executive or the legislative departments in a 
certain restricted class of cases described in 
the constitution by the words “upon important 
questions of law, and upon solemn occasions,” 
generally relating to some actual measure 
pending as to which the legislature is in doubt 
or when the executive is im doubt as to some 
course of action. The opinions rendered are 
purely advisory and are not binding either upon 
the legislative, the executive, or upon the judges 
of the court rendering them except so far as 
they are persuasive and convincing in their 
reasoning when they come up again for fur- 
ther consideration. They are judicial opinions 
in that they are delivered by judges as a mat- 
ter of constitutional duty, but they are not 
judicial decisions of a court in any sense of the 
word. 

Accordingly, this constitutional legislative 
practice has little bearing on the question of 
declaratory judgments. That jurisdiction can 
stand on its own feet ana will, I think, grad- 
ually demonstrate its usefulness to supplement 
the limitations of the stricter practice of law 
in a manner somewhat similar to the growth 
and spread of equity jurisdiction. 

The practical problem in the development of 
the jurisdiction seems to be to prevent the court 
from having undigested cases of an academic 
character submitted to the court in such a man- 
ner that their answer is not presented to the 
court under the spur, and with the assistance, 
of controversy and in deciding which the court 
can settle nothing fairly and finally. The dis- 
cretionary character of the jurisdiction is es- 
sential in order to guard against such a mis- 
use of the time of the court. 

The discussion, which I think appeared in 
some law magazines ana which, as I remem- 





ber it, seems to have ited to some extent to the 
opinion in Michigan, contained some absurd 
sentences about “making the courts the ad- 
visers of the people, etc.,” as if the courts were 
to be turned into correspondence schools of 
law. The jurisdiction is not helped by loose 
thinking and writing of that kind. 

Yours very truly, 

FRANK W. GRINNELL. 
Boston, Mass. 





REPORT OF THE MEETING OF THE 
TEXAS BAR ASSOCIATION. 





Editor Central Law Journal: 

The annual meeting of the Texas Bar Asso- 
ciation was held at the Texas Hotel in Fort 
Worth, Texas, on July 4th, 5th and 6th. 

This meeting was the most interesting and 
largest in attendance ever held in the history 
of the Association. There were several ad- 
dresses on subjects of National interest, the 
principal one being made on the morning of 
July 5th by the Hon. F. Dumont Smith, Pre- 
siding Judge of the Industrial Court of Kan- 
sas. His ubject was “The Kansas Industrial 
Court and the Police Power.” In about one 
hour’s time, Judge Smith described the or- 
ganization of the Kansas Industrial Court and 
the manner in which it functions. This unusual 
subject, combined with the clear-cut manner 
in which it was delivered by the speaker, makes 
this addres a feature, and it will be good read- 
ing for both capital and labor under our pres- 
ent disturbed industrial conditions. 

Judge W. C. Morrow, Presiding Judge of the 
Texas Court of Criminal Appeals, read a paper 
on “The Criminal Laws of Texas and Their En- 
forcement.” On the afternoon of July 5th, 
Judge Joseph C. Hutcheson, Jr., Judge of the 
United States District Court for the Southern 
District of Texas, delivered an address on “Law 
Enforcement.” He dealt with the workings of 
the Prohibition Officers and the rights of citi- 
zens in connection with our National Prohibi- 
tion Law. 

On July 6th, former Senator Joseph W. 
Bailey of Dallas, Texas, addressed the meeting 
on “The Value of Precedents.” On behalf of the 
University of Texas, Mr. A. L. Green addressed 
the Bar Association on “The Function of a 
Professional Journal.” There is being organized 
in Texas a Law Journal which is to be under 
the supervision of a Board composed of law- 
yers of the State, same to work in connection 
with the University of Texas, and the entire 
Bar of Texas will take a keen interest in the 
organization of this publication. 

Yours very truly, 

Ben F. Witson. 
Secretary, Texas Bar Association. 
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1, Attorney and Client—Partnership.—One mem- 
ber of a firm of attorneys, who have an agreement 
between themselves that claims for moneys laid 
out for expenses in and about the business of firm 
clients shall not be a partnership asset, but shall 
remain the individual property of the partner mak- 
ing the expenditure, may maintain an action in his 
own name for such expenditures in the absence of 
a showing by the client of some injury which would 
thereby result to him.—In re Cardoner’s Estate, 
N. M., 206 Pac. 1070. 


2. Automobiles—Duty of Driver.—Where a 
chauffeur employed to drive an automobile for }-ire 
was directed to leave the car on the stand when 
he went to supper, but after carrying a passenger 
to his destination was many blocks from his stand 
and only a few blocks from his home and could 
resume his work considerably earlier by going a 
few blocks out of his way for his supper, Le was 
still within the scope of his employment in so do- 
ing.—Duffy v. Hickey, La., 91 So. 733. 


3.——Liability of Owner.—Where defendant stored 
his automobile at a garage, under an agreement 
requiring the garage owner to deliver the car at 
defendant’s home and return it to the garage, the 
garage owner's employee, a 13-year-old boy, re- 
turning the car was not defendant’s employee, and 
defendant was not liable for his negligence while 
arivi the car on errand for his employer after 
returning the car, even if defendant was negligent 
in permitting the boy to drive, which was in vio- 
lation of the statute prohibiting driving by persons 
bg age of 16.—Griesmer v. Netter, Pa., 117 


4.——Negligence.—The following excerpt from the 
charge of the court is complained of: “‘I charge you, 
ee = eg that when an automobile driver is ap- 
ing a pedestrian on a public street, it is his 
duty to warn them of his approach by the sound- 
ing of a horn, gong, or bell and that a failure to 
do so, under the law, would be negligence upon his 
part. The law makes it the duty of a driver of an 
automobile approaching a person from the rear to 
give —- of his approach.” This charge is .- 
error. Sheppard v. Johnson, 11 Ga. App, 280, 
8. E. 348. The Sheppard Case is apparently in Bag 
flict with O’Dowd v. Newham, 13 Ga. App. 220, 
80 S. E. 36, but we are bound by, and must fol- 
A 5 > older decision.—Howell v. Nance, Ga., 112 


6.——Negligence,—In an action for injuries re- 
sulting from an automobile striking a pedestrian 
at a street intersection, a violation of an ordinance 
requiring vehicles to keep near the right-hand curb 
so as to leave the center of the street open for 





overtaking traffic was not negligence per se, as 
the ordinance was not made for the benefit of 
pedestrians.—Stoddard v. Smathers, Wash., 206 
Pac. 933. 

6.——Right of Way.—An automobile which first 
entered street intersection had the right of way 
over automobile approaching intersection from op- 
posite direction in crossing street into intersecting 
street:—Hammond v. Emery-Bird-Thayer Dry 
Goods Co., Mo. 240 S. W. 170. 


7.——Speed.—One who for years had been a driver 
of an automobile owned by himself was qualified 
to testify on the question of speed of an automo- 
bile.—Barley v. Columbia Taxicab Co., Mo., 240 
Ss. W. 218. 

8. Bankruptcy—Act of.—Where an insolvent per- 
son gave to a creditor a mortgage covering sub- 
stantially all his property, which was sufficient to 
secure, not only a new loan made by the creditor, 
but also the creditor’s existing claim, the fact that 
the mortgagor’s desire was to secure the additional 
loan does not prevent the mortgage from being an 
act of bankruptcy, since motive and intent in such 
a case are quite different things.—In Re Nickerson, 
U. S. D. C., 279 Fed. 57 


9.——Exchange of Goods.—Farmers, delivering 
wheat to a mill in exchange for certificate con- 
taining a promise to deliver a specified quantity 
of flour, bran, or shorts therefor, are presumed to 
have known and expected to conform to Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, §§ 3115%a- 
3115%cc, 3115%e-3115%g, and it is immaterial, on 
the bankruptcy of the owner of the mill, that they 
would have obtained the flour long before bank- 
ruptcy, but for the rules of the United States Food 
Administration.—In Re Ballard, U. S. P. <., 279 
Fed. 574. 

10.——Findings of Fact.—Finding by a master, 
confined by the District Court, that petitioning 
creditors had failed to show that the alleged bank- 
rupt was insolvent when transfers, charged as acts 
of bankruptcy, were made, held not reviewable by 
the appellate court, where the evidence on which 
it was based is not in the record.—Newsome Valve 
Co. v. Crown Tire & Rubber Co., U. S. ©. ©. A, 27 
Fed. 569. 

11.—Order of Referee.—A bankrupt corporation, 
which is hopelessly insolvent, has no interest in 
an order of the referee allowing counsel fees to the 
receiver and referee, which entitles it to a review 
of the same.—In re Henry Wood Sons Co., U. 8S. 
D. C., 279 Fed. 608. 

12.——Right of Trustee.—The right of a trustee, 
vested under the Bankruptcy Act with the rights 
of a creditor holding a lien by legal or equitable 
proceedings in real estate of the bankrupt in his 
possession, is superior to an implied vendor's lien, 
of which other creditors had no notice.—In Re 
Oswegatchie Chemical Products Corporation, U. 8. 
C. C. A., 279 Fed. 547. 


13.——Title.—At the time of bankruptcy bank- 
rupt was building a boat under a contract which 
retained title in him until full payment of the con- 
tract price. The contract purchaser paid a part 
of the price in advance, and gave his note for the 
remainder, which bankrupt indorsed and sold, also 
assigning to the purchaser “any claim which he 
might have against the boat.’’ At the time of bank- 
ruptcy the boat was uncompleted, though the time 
for its delivery under the contract had passed, and 
it came into possession of the trustee. Held, that 
the giving of his note by the contract purchaser 
did not constitute payment, the contrary intention 
being evidenced by the provision of the contract for 
retention of title, and that neither the purchaser 
nor the transferee of the note had any title to or 
lien on the boat as against the trustee.—In Re Mat- 
ton, U. 8. C. C. A., 279 Fed. 530 


14 Banks and Banking—Collection Charges.— 
The amendment to Federal Reserve Act, § 13, by 
Act June 21, 1917, providing that no charge for the 
payment of checks and drafts shall be made against 
the Federal Reserve Bank, was a valid regulation 
over a corporation created by Congress, which Con- 
gress had power to make.—Farmers’ & Merchants’ 
+ v. Federal Reserve Bank, N. C., 112 S. E. 
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15. Bills and Notes—Accommodation Maker.— 
‘Accommodation maker could not recall signature 
by notice of revocation to transferee of holder in 
due course with good title, not himself a party to 
any fraud or illegality affecting the note, though 
he took the note with knowledge of fraud by which 
accommodation maker’s signature was obtained; 
the transferee having all the rights of such holder 
in due course under Thomp. Shan. Code, § 3516a57. 
—Fox v. Cortner, Tenn., 239 S. W. 1069. 


16. Overdraft.—Note given to bank to cover 
up overdrafts and to withstand examination of 
bank examiner held asset of bank.—First Nat. 
Bank v. Davidson, N. D., 188 N. W. 194. 


17. Carriers of Goods—Notice of Loss.—The pur- 
pose of notice of loss of goods delivered to a com- 
mon carrier for transportation is to afford the car- 
rier an opportunity to investigate claims before 
they become stale. A discrepancy of three days 
in the date of delivery specified in the notice and 
the date specified in the complaint and established 
by the evidence is not fatal to the right of re- 
covery.—Light v. American Ry. Express Co., Minn., 
188 N. W. 219. 


18. Carriers of Live Stock—Shipping Contract.— 
The fact that the owner’s brother was in immedi- 
ate charge of stock when delivered to the carrier, 
and while they were in transit, is not conclusive 
evidence that he was authorized to sign the own- 
er’s name to the contract of shipment or to au- 
thorize the carrier’s agent to sign it, and the 
earrier is not justified in assuming that he had 
such authority, where the oral contract of ship- 
ment was already made with the owner.—Mont- 
gomery v. Davis, Mo., 240 S. W. 282. 


19. Carriers of Passengers—Assault by Con- 
ductor.—If a person on a car is assaulted and wan- 
tonly injured by conductor it would not matter as 
respects the carrier’s liability whether he was a 
fiassenger or not.—State v. Allen, Mo., 240 S. W. 
117. 





20. C ce—B. ball Exhibition.—A baseball 
exhibition, although made for money, is not trade 
or commerce in the commonly accepted use of 
those words, since personal effort not related to 
production is not a subject of commerce.—Federal 
Baseball Club of Baltimore v. National League, U. 
S. S. C., 42 Sup. Ct. 465. 


21.——“‘Interstate.""—‘“‘Interstate commerce” is, 
among other things, passage of persons or proper- 
ty from one state to another, and to constitute an 
offense under White Slave Traffic Act June 25, 
1910, § 2, it is not essential that the transportation 
be by common carrier.—Sloan v. United States, U. 
S. C. C. A., 279 Fed. 562. 


22. Rate.—Whenever a rate, rule, or practice 
of carriers is attacked as unreasonable or as un- 
justly discriminatory, there must be preliminary 
resort to the Interstate Commerce Commission, 
whether the function exercised is in its nature ad- 
ministrative, because directed to the determination 
of future practice, or judicial, because seeking to 
determine whether the shipper nas been wronged, 
since in either case the inquiry is essentially one of 
fact and of discretion in technical matters, and 
uniformity can be secured only if its determination 
is left to the Commission.—Great Northern Ry. Co. 
ne Elevator Co., U. S. S. C., 42 Sup. Ct. 
477. 


23. Constitutional Law—Judgment by Default.— 
C. S. § 593, authorizing judgment by default final 
before the clerk, is not unconstitutional as ignoring 
the principle that the judges of the superior court 
must act in such matters, the clerk being a com- 
ponent part of the court, and the power of the 
judge as presiding officer thereof fully recognized 
and preserved by the right of appeal to him.— 
Thompson v. Dillingham, N. C., 112 8S. E. 321. 


24. Contracts—‘‘Classifying Work.’’—Testimony 
as to the ,modification of a contract for the con- 
struction of a railroad on which payments were to 
be made on the unit basis, so that the railroad 
engineers were to estimate the work according to 
cost, differs essentially from other testimony of 
the same witness they were to classify the work, 











since “estimating according to cost’’ means the is- 
suance of estimates to the contractor calculated on 
the basis of cost, while to classify would mean to 
bring the different kinds of work under the heads 
or classes, and would be proper under a unit price 
contract, but meaningless with reference to an 
agreement to pay the cost of the work.—Johnston 
v. Cincinnati, N. O. & T. P: Ry. Co., Tenn., 240 
S. W. 429 


25. Corporations—Action Against Directors.— 
Laws 1919, c. 37, amending Rev. Codes 1907, § 
3837, so as to deprive creditor of corporation, whose 
debt was contracted prior to enactment of amend- 
ment, of the right to enforce debt against directors 
who created the debt beyond the subscribed capital 
stock, held not unconstitutional, to impair the ob- 
ligations of contracts, nor to interfere with vested 
rights, since the directors’ liability was not founded 
in contract and there was no vested interest in an 
unenforced penalty.—Continental Oil Co. v. Mon- 
tana Concrete Co., Mont., 207 Pac. 116. 


26.——Foreign Corporations.—The sales manager 
of a foreign corporation, whose authority was con- 
fined exclusively to carrying out the orders of the 
corporation and did not include any right to make 
a contract of any kind, and whose recommenda- 
tions were not binding upon the corporation, is not 
a “managing agent” of the corporation upon whom 
service may be made within the state, while he is 
therein attending an automobile exhibition.—Holzer 
v. Dodge Bros., N. Y., 135 N. E. 268. 


27.——Increase of Stock.—In case of an increase 
in capital stock, each stockholder is entitled to sub- 
scribe his proportionate number of new shares on 
the same terms as others; but this right is subject 
to conditions imposed by majority stockholders, 
who, as part of their power to increase the stock, 
may attach reasonable conditions to disposition 
thereof.—Noble v. Great American Ins. Co., N. Y., 
194 N. Y. S. 60. 


28. Customs Duties—‘‘Merchandise.’’—Intoxicat- 
ing liquor is ‘‘merchandise’’ within Rev. St. § 2872 
requiring a license or permit before unloading car- 
goes in the nighttime, section 2867, penalizing mas- 
ter for unloading without a permit, and section 
2814, penalizing a master failing to give an ac- 
count of the true destination of his vessel on de- 
mand by the collector of customs, in order to evade 
production of manifests, in view of section 2766.— 
United States v. Santini, U. S. C. C. A., 279 Fed. 
534. 


29. Death—Instruction on Damages.—In an ac- 
tion for the use of a widow for the wrongful death 
of her husband, an instruction that in estimating 
the damages the jury may consider the pecuniary 
loss sustained and the reasonable possibility of the 
continuance of the joint lives of the deceased and 
his widow, and may allow her such damages as in 
the judgment of the jury would compensate her 
for such pecuniary loss as she has and reasonably 
will a. is proper. Riley v. State, Md., 117 
Atl. 237. 


30. Employers’ Liability Act—Dependent.—Under 
Act No. 38 of 1918, parents in necessitous circum- 
stances were actual dependents to some extent of a 
minor son, who had contributed his labor in mak- 
ing a crop which went to their support and then 
left home to seek employment, promising to send a 
stated amount each month for the employment of 
a hand to take his place, though he had not sent 
anything from his first month's wages because of 
his own necessities.—Gregory v. Standard Oil Co. 
of Louisiana, La., 91 So. 717. 


31.——Liberty of Contract.—Employers’ Liability 
Act, § 8, subsec. 8, prohibiting lump sum agree- 
ments without approval by the court, and limiting 
the rate of discount, is not unreasonable or un- 
fair to the employer, and does not restrain liberty 
of contract, in violation of Const. U. S. Amend. 14. 
Craft v. Gulf Lumber Co., La., 91 So. 736. 


32. Extradition— Incompetent Evidence. — The 
law of the state cannot give to a prisoner held 
for extradition a right to introduce evidence which 
would be incompetent under the extradition treaty. 
—Collins v. Loisel, U. S. S. C., 42 Sup. Ct. 469. 
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33. Fish and Fishing—Licenses.—The compact 
between the states of Oregon and Washington, rati- 
fied by Act. Cong. April 8, 1918, which provided 
that no licenses for fishing in the Columbia river 
should be issued to any person who was not a 
citizen of the United States unless he had declared 
his intention to become a citizen, did not obligate 
either party to issue any license whatever, and 
was not impaired by Laws Or. 1919, p. 527, c. 292, 
prohibiting a license to a person who had declared 
his intention to become a citizen, and therefore the 
latter statute does not violate Const. U. S. art. 1, 
§ 10, prohibiting impairment of the obligation of 
laa v. Kitzmiller, U. S. S. C., 42 Sup. 

t. 510. 


34. Fraudulent Conveyances — Mortgage. — The 
charge complained of, to the effect that, even 
though there was a bona fide indebtedness due by 
the mortgagor to the mortgagee, if the mortgage 
was made with intent to hinder, delay, or defraud 
the creditors of the mortgagor, such mo 
would be void, is not erroneous.—Dixie Mfg. Co. v. 
Ricks, Ga., 112 S. E. 370. 


35. Gas—City Ordinance.—An ordinance of Kan- 
sas City, Mo., prohibiting gas consumers from us- 
ing gas pumps or other devices to increase the flow 
of gas beyond the normal pressure in the pipes 
to the detriment of other consumers, and pro- 
ductive of a dangerous condition owing to increase 
of hazard of explosions, is not an interference with 
interstate commerce. though the gas is delivered 
from the states of Oklahoma and Kansas to the 
local gas company by pipe lines owned by the 
Kansas Natural Gas Company, which as compen- 
sation receives 40 per cent. of the receipts from 
the sale of gas in Kansas City.—Myron Green Cafe- 
terias Co. v. Kansas City, Mo., Mo., 240 S. W. 132. 


36. Highways—Tax on Automobiles—The tax 
imposed by Act Feb. 26, 1920, taxing the use of au- 
tomobiles and motor trucks by residents of a road 
district, is not a property tax, but a tax on the 
privilege of using the roads in the district —Whaley 
v. Northern Road Improvement Dist. of Arkansas 
County, Ark., 240 S. W. 1. 


37. Husband and Wife—Community Property.— 
Under Civ. Code, arts. 57, 58, and 64, a husband 
whose wife and child had disappeared and had not 
been heard from for 13 years had the option of con- 
tinuing the community with the same rights and 
privileges as if the wife were present, including the 
right to alienate it, or of dissolving the community 
and having himself placed in provisional possession of 
the wife’s share as presumptive heir of the wife 
and child.—Pedlahore v. Pedlahore, La., 91 So. 738. 


38.——Necessaries.—The fact that, when wife pur- 
chased necessaries, credit was given to her on sell- 
er’s books and nothing occurred further at the 
time to indicate an intention on the part of the 
wife or the seller that the seller was to look solely 
to her for payment, would not release the husband 
from liability for necessaries furnished the wife, 
for *he fact that credit was extended to her and 
not to the husband will not relieve him from lia- 
bility for necessaries, although it might render the 
wife liable also.—McKee v. Popular Dry Goods Co., 
Tex., 240 S. W. 567. 


39. Insurance—Appraisal of Loss.—Rev. St. 1919, 
$595, providing that an agreement for an adjust- 
ment by arbitration shall not preclude any party 
or beneficiary thereunder from instituting suit on 
such contract at any time, does not apply to a stip- 
ulation in a fire insurance policy providing for an 
appraisal of the loss in case of a disagreement be- 
tween the parties as to the amount thereof.—Se- 
curity Printing Co. v. Connecticut Fire Ins. Co., 
Mo., 240 S. W. 262. 


40.——Breach of Contract.—In action against an 
insurance broker for breach of contract in failing 
to procure burglary insurance, plaintiff cannot re- 
cover without proof of commission of burglary and 
of the value of the property taken, irrespective of 
the sufficiency of his proof of the agreement and 
breach.—Glatter v. Schwartz, N. Y., 194 N. Y. S. 22. 


41.——-Payment of Premiums.—In an action on 
life insurance policies, defended on the ground of 
failure to pay premiums, where deceased by gree- 





ment with the insurer each month paid money to 
a bank which put it in two accounts, one to pay 
the premiums, and another to pay a building as- 
sociation, in view of a contention that the bank 
made a mistake in putting the entire amount of 
one payment to the building association account, 
the admission of evidence of payments mads to the 
building association was proper, since it was im- 
portant to show the full amount of payments on 
both accounts.—McCall v. Girard Life Ins. Co., Pa., 
117 Atl. 215. 


42.— Proof of Death.—Proofs of death were 
made within a reasonable time, though delayed for 
nearly four years, after death occurred. The delay 
was necessary to enable the beneficiary to «btain 
the benefit of the presumption of the death of the 
insured from his unexplained absence for seven 
years.—Eklund v. Supreme Council of the Royal 
Arcanum, Minn., 187 N. W. 826. 


43.——Suicide.—Notwithstanding the minutes of 
the coroner’s inquest were exhibited with proof of 
death, there being nothing in the policy requiring 
such exhibits, evidence of such proceeding was not 
admissible to prove a defense of suicide in an ac- 
tion to recover on policies.—Guardian Life Ins. Co. 
v. Dixon, Ark., 240 S. W. 25. 


44. Internal Revenue—Capital Used in Banking. 
—If a company is engaged exclusively in banking, 
all of its capital, however invested, may reasonably 
be considered capital employed in banking: but if 
it is lawfully engaged in several distinct businesses, 
to the successful conduct of each of which credit 
is necessary, and the company’s capital supplies 
such credit to each, the whole of the common capi- 
tal cannot be considered as used in banking, so as 
to be subject to the tax imposed by Spanish War 
Revenue Act, § 2.—Fidelity & Deposit Co. of Mary- 
land v. United States, U. S. S. C., 42 Sup. Ct. 511. 


45. Landlord and Tenant—Notice of Sale.— 
Where a lease contained a clause that, in the event 
of a contemplated sale of “premises during the dé- 
mised term,” a landlord was to give a tenant notice 
of the contemplated sale and the price of the 
premises, so the tenant would have an opportunity 
to purchase, the agreement related only to the 
premises leased, and a notice of contemplated sale, 
setting out the price of the demised premises, to- 
gether with other adjoining premises, in a lump 
sum, was not a compliance with the requirement 
as to notice, and an injunction against the con- 
templated sale was proper.—New Atlantic Garden 
v. Atlantic Garden R. Corp., N. Y., 194 N. Y. S. 34. 


46.——Option to Renew.—In a provision of a lease 
giving the lessee the option to renew if notice of 
intention to exercise the option was given within 
90 days prior to the expiration of the term, the 
use of the word ‘“‘within’’ does not entitle the lessee 
to give the notice at any time less than 90 days 


before the term expired, as it might if the provi- | 


sion read ‘‘within 90 days of the expiration,”’ since 
the word “within,’’ when used in connection with 
the word “before” or “‘prior’’ can be construed as 
meaning not later than, or at any time not less 
er Grocery Co. v. Oliver, Cal., 207 Pac. 


47. Master and Servant—Independent Contract- 
or.—The remedy of an employee injured while 
working for independent contractor, doing main- 
tenance work on lines of interstate commerce car- 
riers, is an action for damages against the con- 
tractor rather than under the Industrial Insurance 
Law.—Arneson v. Grant Smith & Co., Wash., 206 
Pac. 960. 

48. Monopolles—Illegal Combinations.—No previ- 
ous contracts or combinations can prevent the ap- 
plication of the Sherman Anti-Trust Act to com- 
pel the discontinuance of illegal combinations.— 
United States v. Southern Pac. Co., U. S. S. C., 42 
Sup. Ct. 496. 

49. Municipal Corporations—Obstruction of Side- 
walk.—Where a pedestrian was excluded from the 
use of the sidewalk by obstructions placed by a 
building contractor and compelled to go into the 
street, where she was struck by an automobile, the 
contractor and the city should have reasonably 
anticipated that persons would have walked where 
— did.— Adelman y. Altman, Mo., 240 S. W. 
72. 
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50.—Use of Streets.—The Transportation by 
Motor Vehicle Act, § 4, requiring auto transporta- 
tion companies to obtain a certificate of public 
convenience and necessity, held not to deprive a 
city of the power to regulate the use of its streets 
under Const. art. 11, § 11.—In Re Sound Transit 
Co., Wash., 206 Pac. 931. 


51. Negligence—Proximate Cause.— Where a 
pedestrian traversing a sidewalk in a public street 
was injured through being bitten and knozked down 
by a horse stepping upon the sidewalk, and where 
such horse was a member of a team attached to 
a wagon left unattended and not fastened at all 
pursuant to the provisions of a municipal ordi- 
nance, it is held, for reasons stated in the opinion, 
that the question whether the violation of the 
ordinance proximately caused the injuries was for 
the jury.—La Point v. Hodgins Transfer Co., N. D., 
188 N. W. 166. 


52. Principal and Agent—Knowledge of Princi- 
pal.—Knowledge of the agent is to be imputed to 
the principal, and, where the agent knew and un- 
derstood the conditions upon which his principal 
was to be released from certain indebtedness, his 
concealment from or fraud upon his principal is 
not available to the principal against one dealing 
with the agent in good faith.—Morrison v. First 
Nat. Bank, N. M., 207 Pac. 62. 


53. Railroads—Authority of Station Agents.—A 
railroad company is not liable for an injury to an- 
other inflicted by its servant while the latter is act- 
ing without the scope of his authority. And a sta- 
tion agent of a railroad company, who while en- 
gaged in no duties for such railroad company offers 
plaintiff an insult, who is outside of and away from 
such station some distance, engaged in loading 
lumber on a car belonging to said company, is act- 
ing without the scope of his authority, and said 
company therefore is not liable for such injury.— 
Louisville & N. R. Co. v. Corlander, Miss., 91 So. 


54.——Contributory Negligence.—An. automobile 
driver going 10 miles an hour, who looked at a 
point 84 feet from the track, from which he could 
not see the track more than 300 feet because of 
an obstruction, and then proceeded 40 or 50 feet 
without checking his speed and without again look- 
ing, with the approaching train in full view, and 
was struck as he turned away from the main 
track after crossing a switch track which was 25 
feet away from him when he saw the train, held 
guilty of contributory negligence.—Hall v. St. 
Louis-San Francisco Ry. Co., Mo., 240 S. W. 175. 


55.——-Last Clear Chance.—Though one waiting 
at the place provided for passengers might have 
been a passenger, he no longer sustained that re- 
lation, where just before the arrival of his train he 
abandoned his intention of taking it, or left the 
station platform and walked across the tracks, 
where there was no occasion for him to go as a 
passenger.—Washington, B. & A. R. Co. v. State, 
Md., 116 Atl. 911. 


56.——Negligence of Employee.—Where a driver 
of a railroad contractor’s team was told by the 
railroad company’s engineer in charge of the work 
to take the team to a camp and get the harness 
fixed, nothing being said about the manner of com- 
plying with the order, and in returning he drove 
along the track, where the horses were killed by 
a train, the railroad was not liable, as the killing 
was caused by the driver’s negligence, which was 
not excused by the order.—Nichols v. Oregon-Wash- 
ington R. & Nav. Co., Wash., 206 Pac. 939. 


57. Sales—Breach of Contract.—In an action for 
breach of a contract to manufacture and deliver 
patented articles, which were new and had no 
established market value, and which were intended 
for sale, the measure of damages would be the 
value of the articles to the plaintiff corporation; 
that is, the price at which it could have sold them. 
—Neverfail Lighter Co. v. Blum, N. Y., 194 N. Y. 
S. 24. 


58. Specific Performance—lIllegal Transfer.—in a 
corporation’s action against one who was a mem- 
ber of its board of directors for specific perform- 
ance of a contract to transfer patents and patent 





rights to complainant, if such patents and rights 
were not worth the par value of the stock issued 
therefor, so that the defendant would be guilty of 
a misdemeanor under Corporation Act, § 49, as 
amended by P. L. 1913, p. 28, held that such act 
would not make the transfer illegal or void, but 
that the defendant, acquiescing and participating 
in the directors’ action and receiving the stock and 
failing to give the agreed consideraton, could not 
take advantage of the wrong.—F. A. Cigol Rubber 
Co. v. Cigol, N. J,, 117 Atl. 146. 


59. Statutes—Pension Fund.—The creation of a 
firemen’s pension fund and the machinery for car- 
rying out its provisions is governmental, and there- 
fore does not violate Const. 1901, § 94, prohibiting 
the Legislature from authorizing a city to lend its 
credit or grant public money to any individual, 
association, or corporation.—Cobbs v. Home Ins. 
Co., Ala., 91 So. 627. 


60. Stipulations—Competency to Make.—Evi- 
dence of competency entirely clear should be re- 
quired to sustain a transaction in which a com- 
mon or habitual drunkard was overreached by a 
competent and aggressive person procuring from 
him a stipulation dismissing a suit to set aside 
a deed in consideration of the payment of a com- 
paratively small amount.—Kendall v. Ewert, U. S. 
S. C., 42 Sup. Ct. 444. 

61. Street Railroads—Collision.—In an action for 
injuries to an automobile driver in a collision with 
a street car at a street intersection, due to the 
speed at which the car was traveling, plaintiff was 
not precluded from recovery because, in his excite- 
ment, when suddenly confronted with a dangerous 
situation, he attempted to avoid a collision by 
turning in the direction in which the car was going, 
even if he might have crossed the track in time 
to avoid the collision.—O’Neill v. Kansas City Rys. 
Co., Mo., 239 S. W. 877. 

62. Last Clear Chance.—Plaintiff, when 
crossing a street midway of a block, 
stopped between the east and west bound lines of 
track of defendant’s street railroad, where he stood 
for a minute or more, and while so standing and 
while his attention was attracted in the opposite 
direction, he was struck and injured by a car com- 
ing from behind him. There was evidence that the 
car was running at excessive speed, that a pas- 
senger saw plaintiff before it reached a cross- 
street, which was 216 feet from where plaintiff 
stood, and that no warning was given until the 
car was within 50 feet of him, and no attempt made 
to stop it until within 30 feet. Held, that the case 
was for the jury, that while plaintiff was negli- 
gent the last clear chance doctrine applied, and 
that if the motorman saw plaintiff, or should have 
seen him in the exercise of ordinary care, in time 
to avoid the collision, and did not, his negligence 
was the proximate cause of the injury, and this 
though plaintiff's negligence continued to the time 
of the injury. Tutweiler v. Lowery, U. S. C. C. A., 
279 Fed. 479. 

63. Subrogation—Assignment of Contract.—Un- 
der Civ. Code, § 2788, plaintiff seller, assigning a 
contract of sale calling for payment in installments 
and guaranteeing payment, upon subsequently pay- 
ing the amount due, became subrogated to the as- 
signee’s rights, and was entitled to reimbursement 
from defendant buyer; and hence, where plaintiff 
alleged such facts, plaintiff’s further allegation 
that “it is now the owner and holder” of the con- 
tract was not a mere conclusion of law rendering 
the complaint demurrable, but the complaint, as a 
whole, sufficiently alleged ownership.—Erickson 
Motor Co. v. Russell, Cal., 207 Pac. 50. 


64. Telegraphs and Telephones—Rates.—In a 
suit to enjoin telephone rates as confiscatory, the 
fact that the company was owned by another com- 
pany, from whom or whose subsidiaries it pur- 
chased its supplies and rented its equipment, only 
requires a close scrutiny of the transaction between 
those two companies to prevent imposition on the 
community, and does not deprive the company of 
right to relief on evidence that the charges made 
were reasonable and less than the supplies and 
services could be obtained for from other sources, 
though the company did not introduce proof as to 
the profits earned by the holding company.—City 
of Houston v. Southwestern Bell Telephone Co., U. 
S. S. C., 42 Sup. Ct. 486. 
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65. Taxation—Exemption.—A taxpayer cannot 
urge the unconstitutionality of Act March 3, 1917, 
§ 9, levying a tax on residents of the District of 
Columbia, because an exemption of shares of stock 
of certain business companies was so uncertain 
that the taxpayer was left without a guide in 
making his return, where it was not shown that 
any tax was levied on the basis of that clause, or 
that it had subjected plaintiff either to injury or 
embarrassment.—Heald v. District of Columbia, U. 
8S. S. C., 42 Sup Ct. 434. 


66.—Use of Highways.—Acts 1921, p. 685, §§ 1-4, 
providing that sellers of gasoline, kerosene, or 
other products to be used in propelling motor ve- 
hicles shall collect from such purchaser one cent 
for each gallon so sold, imposes a tax upon use 
of public highways, and is not invalid as imposing 
a tax on property in violation of the uniform clause 
of the Constitution of the state, notwithstanding 
Acts 121, p. 490, imposing a privilege tax accord- 
ing to capacity of vehicles.—Standard Oil Co. v. 
Brodie, Ark., 239 S. W. 75. 


67. Theaters and Shows—Wrongful Ejectment.— 
Where a husband and wife left a theater at the re- 
quest of the manager because one of the tickets 
upon which they had obtained admission had been 
purchased by the husband the previous week, and 
under a rule of the theater tickets were honored 
only on the day of their purchase, in separate ac- 
tions against the. proprietor motions to direct ver- 
dicts for defendant were properly refused.—Bouk- 
night v. Lester, S. C., 112 S. E. 274. 


68. Trial—Instruction.—Refusal to charge that 
automobile driver could presume that no person 
would suddenly run into path of automobile held 
yy Pizitz Dry Goods Co. v. Cusimano, 
Ala., 91 So, 779. 


69. Trusts—‘‘Reasonable Safety.’’—The term 
“reasonable safety,’’ as used in a will, authorizing 
investments of trust funds compatible with rea- 
sonable safety, means the safety that a prudent 
man would use in the conduct of his own affairs. 
—In Re Leonard’s Will, N. Y., 193 N. Y. S. 916. 


70.——Resulting Trust.—Where no trust is created 
at the time of the purchase of property, subse- 
quent advancement of money to be used in im- 
proving the property is nothing more than a mere 
loan.— Voss v. Voss, Ark., 239 S. W. 1063. 


71. Waters and Water Courses—Extension of Ir- 
rigation District—Under Rev. Codes 1921, § 7189, 
providing that in the extension of boundaries of 
existing irrigation district a petition designating 
time for hearing must be filed and due notice given 
and public hearing had, in view of general statute 
providing for the creation of the district, held, that 
ample opportunity is afforded nonconsenting land- 
owner to be heard before his lands are included in 
the district and for a review of the proceedings on 
appeal.—In Re Extension of Boundaries of Crow 
Creek Irr. Dist., Mont., 207 Pac. 121. 


72. Wills—Construction.—A will providing, ‘‘It is 
my will after my wife’s death, * * * that there 
be no division of my land until my grandson, Lu- 
cius Chapman, becomes of age, * * * then my 
heirs may divide the estate as they think best, 
that each grandchild get an equal share with 
my own children,’’ conveys to the grandchildren an 
equal interest with the children and parol evidence 
is not competent to show a contrary intention.— 
MeDonald y. Chapman, Miss., 91 So. 861. 


73. Witnesses — Privileged Communications. — 


‘ Testimony of an attorney as to statements made 


by defendant at a conference held not inadmissible 

as a privileged communication, where others were 

present and it did not appear that defendant was 

seeking legal advice.—Livezey v. United States, U. 
Cc. C. A., 279 Fed. 496. 


74. Workmen’s Compensation Act—Compulsory. 
—A sufficient vindication of compulsory Work- 
men’s Compensation Acts is found in the public in- 
terest of the state in the lives and personal secur- 
ity of those under the protection of its laws, which 
empowers the state to charge the pecuniary losses 
arising from disability or fatal personal injury in 











hazardous occupations against the industry, instead 
of allowing such losses to remain where they fall 
on the injured employee or his dependents.—Ward 
& Gow v. Krinsky, U. S. S. C., 42 Sup. Ct. 529. 


75.——Course of Employment.—Where a _ night 
employee, on the night following pay day, while in 
the performance of his duty in a lonely spot, was 
assaulted and robbed, it was an ‘‘accident aris- 
ing out of the employment,” within Workmen’s 
Compensation Law since the ‘‘employment,”’ which 
embraces all its conditions, obligations, and inci- 
dents, proximately contributed to a risk otherwise 
common to humanity.—Rosmuth v. American Radi- 
ator Co., N. Y., 193 N. Y. S. 769. 


76.——‘‘Employee.”—A stockholder designated as 
“general manager’ of a gin company, a salaried 
position not provided for in its charter and by-laws, 
who was injured in the discharge of his duties un- 
der his contract of hire with the company, held en- 
titled to compensation as an “employee” within 
Workmen's Compensation Act, pt. 4, § 1, though 
such duties were imposed on him as general man- 
ager, with authority to hire and discharge other 
workmen, and he was also a director, secretary, 
and treasurer of the corporation, officers of which, 
under section la (article 5246—83), are not em- 
ployees.—Cook v. Millers’ Indemnity Underwriters, 
Tex., 240 S. W. 535. 


77.—AIndependent Contractor.—A motor truck 
owner in the trucking business, who contracted to 
haul milk daily for a dairy man at a specified price, 
having complete charge of the hauling, paying the 
expenses thereof, guaranteeing timely transporta- 
tion, and free to haul for others, was an ‘‘independ- 
ent contractor’ not a “servant” or ‘‘employee”’ 
within Civ. Code, § 2009, and the Workmen’s Com- 
pensation Act, and therefore not entitled to com- 
pensation under the act and Const. art. 20, § 21.— 
Hall v. Industrial Accident Commission, Cal., 206 
Pac. 1014. 


78.—‘‘New Disability..”.—Where, as a result of 
an employee's efforts to work following his disabil- 
ity, for which he had received compensation, new 
complications in his physical‘ condition, traceable 
to the original injury set in, and his nervous sys- 
tem was broken down so that he was incapacitated 
for his duties, his condition constituted a ‘‘new and 
further disability,’’ within Workmen’s Compensa- 
tion Act, § llc, and not a mere “‘continuing illness.” 
—Eniployers’ Liability Assur. Corporation, Limited, 
of London, England, v. Industrial Acc. Commission, 
Cal., 207 Pac. 60. 


79.——Corporate Officer—Where compensation to 
officers was not included in the charge of the in- 
surance carrier, an injury to one of them, claim- 
ing under Workmen’s Compensation Law, § 54. 
subd. 6, who acted as secretary, treasurer and gen- 
eral manager of the company while performing 
duties as superintendent and laborer, was not with- 
in the protection of the policy.—Weiss v. Baker- 
Weiss Packing Box Co., N. Y., 193 N. Y. S. 800. 


80.——Interstate Commerce.—Railroad blacksmith 
helper, who was injured while repairing chisel for 
work on repair of engine temporarily withdrawn 
from service and which immediately before and 
after the accident was used in intrastate com- 
merce by railroad engaged in both intrastate and 
interstate commerce, was not engaged in inter- 
state commerce at the time of accident, as the 
instrumentality upon which he was working was 
not devoted to any particular commerce.—Denver 
& R. G. W. Co. v. Industrial Commission, Utah, 
206 Pac. 1103. 


81.——Surgical Treatment.—Where an_ injured 
employee’s letter to the imsurance carrier ex- 
plained the necessity of an immediate operation, 
which its own physician had also reported as neces- 
sary, it was its duty under Workmen’s Compensa- 
tion, Insurance and Safety Act, § 9(a), to pro- 
vide surgical treatment with all possible diligence, 
and on its failure to do so within a reasonable time 
it was liable for the reasonable cost of treatment 
obtained by the employee.—Newhall Land & Farm- 
ing _ v. Industrial Acc, Commission, Cal., 206 
Pac. ‘ 
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